U.S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General : Washington, D.C. 20530

March 10, 2004

The Honorable Robert C. Byrd
United States Senate
Washington, DC 20510

Dear Senator Byrd:

This responds to your fax to the Department of Justice forwarding concems of Governor

.. Wise regarding the proposed final judgment in United States v. Alcan Inc. The proposed final
judgment requires that, to resolve the Department’s concern that Alcan’s acquisition of Pechiney
would harm competition in the production and sale of brazing sheet in North America, the parties
divest Pechiney’s aluminum rolling mill in Ravenswood, West Virginia.

Governor Wise recommends that Alcan be allowed to keep Pechiney’s Ravenswood
plant, or that a purchaser for the plant be chosen who possesses the same operational capabilities
as Alcan. The Department appreciates having the benefit of Governor Wise’s perspective.

The proposed consent decree requires that the Ravenswood plant be sold to someone able
to successfully operate it and provide competition for Alcan. This ability to compete effectively
is a comerstone of the decree. Closing the plant or selling the plant to an entity that is not able to
compete would not address the competitive problem. Alcan and Pechiney have hired an
investment banking firm to identify prospective purchasers and help arrange the purchase, and the
Department has no reason to believe that these efforts will not be successful. Furthermore, even
if the parties do not find a purchaser acceptable to the Department on their own, the Department
would appoint a trustee to conduct an independent search for an appropriate purchaser.

* Please be assured that the Antitrust Division will take Governor Wise’s comments and all
other public comments into consideration before asking the court in this case to. consider whether
entry of the consent decree is in the public interest. If we can be of further assistance on this or
any other matter, please do not hesitate to contact this office. '

Sincerely,

W g-%osm

William E. Moschella
Assistant Attorney General
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STATE OFf WEST VIRQINLA
OFFICE OF THE GOVERNOR
CHARLESTO N 23308
Boa Wisg
GOVEENEE
February 13, 2004

VIA FAX AND OVERNIGHT COURIER

Maribeth Peprizzi

Chief, Litigation I Section
Anfitrust Division

United States Departnen: of Justice
1401 B Sireer. NW

Smxibe 3000

Washington, DC 20530

Ra:  United States v. Alcan Aluminum Cozp., Pechingey,
5.A., and Pechiney Rolled Frodwts, LLC

Urited States District Court for the District of
Colurabia, Case Na. 1:03CVI2012

Dear Ms. Pelrizzi;

As Governar of the State of West Virginia, [ object to the proposed Finel Tudgment: in Linited
Sintes v. Alcan Alwrsinurt Corp. snd ssk the United Siates District Connt for the District of
Colwmbia to reject the Final Judgment as cusrently written and o enter & final fudgonent that
will protect the citzens of West Virginis by allowing Alcan to own the plant of Pachiney Rolled
Products, The Final Judgment is flawed sod the divestiture it requires is unmecessary and
contrary to the poblic interest

The plarned merper of Alcan and Pechiney is global in scope and involves the integration of
facilities and cperationss sl] over the world. It js iroric and incredible thet the Justicr
Depazbnent somehow sees Jackson County, West Vixginia, as the only aven of certoin danger ss
a resule of this merger. [tis whally unacceptable that West Virginia's sconomy and hundreds of -
its cirizens may soffer becquse the Justive Depaxtment hat chosen v bargain away their rights in
exchange for an agreed order to hasily and recklessly resolve a theorstical comcen. EE s
disappointing that the Justice Depaxtment spparently has opted for the expedience of an rgreed
order imposing an artificie] remedy and has made West Virginia’s jobs and ecomomy 2
bargrining chip in the pzocess. _

B@M
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West Virginia does nol oppose the acquisition of Pechiney, S. A. by Alan Alxniraom
Corporation. However, West Virginda is vitally concerned with that part of the proposed Final
Judgment that reguires Alcan to divest the plant of Pechiney Rolled Products, located at
Ravenswond, West Virginia. If new owners of the plant lack the quakifications necussary for
su:::m,theplantwmfaﬂanddase That would be a disaster for many people and
commurmbes in West Virginis, The economic impact of closure of this facility wonld be
devastating for hundreds of empioyecs and retirees of ihe Ravenswood faciliry and the
econemies of Jagkson County and the State as a whole.

This lattex of opposition i5 submitted to the Court and the Justics Depurtment ander the terms
of the Tunney Act, 15 USKC. § 15. Under that Act. the Court must deternine whether the
proposed Finzl Judgment is in the pyblic interest, and may consider “effects of altemative
remedies actuslly considered” and “the impaect of such judgment upen the public generally.”

The Final Judgment pats the public interast in serious jeopazdy. If it is not implemented i the
public interest, many persons are certain to suffer.

The Reperiswosod Plant

The Pechiney Rolled Products plant ot Ravenswood empla
whom are houxly workess. It carrently has approxmatefy S

The Ravenswood plant is an integrated fasility that produces aluminpum sheet, shundirmm slsb,
various glunireom specialty products, and brazing sheet. The brazing sheer market is the only
one thet apparently concerns the Justice Departtnent, but it makes op only 3 relatively small
part of the plant's total autput. Pechiney Rolled Products sells sbout 35 endllion pournds of
brazing sheet per year. Only 28% of the plant's output is brazing sheet Brazing sheet is 3 sunall
enerket, and 2 small portion of the rolled products sales. Thotgh the plant’s larger wolume
products {principally aluminum plare and sheet] are not the subject of any antitrust concern, the
Fropased Final Judgment would affect all of the plant's products becanse tha entire plant iz o
be sald purs'uambaitsm

The plant's dmmmnt product is alaminum plate which is sold as general engineering plate and
plate for the seruspace industy. Some aluminum product is produced for
manufacturers for xajlcars, lenker trailers, and wide roofs for Ireight trailers. The Rawenswood
plant also sells rolled alumirvun for building products - siding and downspouss. Aercspace
customers regquire produce that meews exacting safety standards and they rely on their suppliers
for technical support. Pechiney is able to give technical custorner support. It has resaarch
facilities near Grencoble, France. It has machinery for rurwdng trials. It has intellectual property
vights. which it will retain after fhe merger. A buyer of the Ravenswmdpinmwmldhnvzmbe
equally cepable of meeting the demands of buyers of these products.

Brazing sheet is not & commodity product. jis production mnd salz sre heavily dependent on
technology —for praduct development and for customer service, There are actually fouty
different brazing aheet products, seme of it “header stock” — the wp of the radistor — and “tmbe
stoek™ ~ the water carrying babes that are air-cooled. Copipetition in the brazing shest market
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is not on price ajone, but slsc en performance, quality, =zlloy developmerd, product
development, service, and Jong-term relptionships.

Defects in tie Final fudgment

The Finsl Judgment is defective because it compels the divestiture of the Ravenswood plant.
For reasors discussed in the next section of this camunent and, objection, Akan's ownership of
the plant would not endanger competition in any morket The fundamental premise of the
Final Judgment is erroyiecus.

The Final fudgment E2ils to account for the range of products menufectured ar Ravenswood. It
ignores the products other than brazing sheet. If the seaxch for a successor fails to take the other
products into account, there it substantial dangey that an estensible “new cswnar” fourd by
Alcan under the Final Judgment would lack the necessiry experience and technics! capability of
producing and sallimg the full range of these producrs.

The Final Judgment lacks sdequate standards for the seazch for new owners of the Ravenswoad
plant. Tt provides no gudance in the event that s qualified buyer with the adequabé capital
capability is not found by Alcan or the trustee.

Moreover, even if & purchaser is found, it does not have 1o agree to be bound by the proposed
Firal Judgnuent Conasant Fimal Judgment, 17 T.Eand IV.A

The purchaser must demonstrate only thet the acquired assets will be used “25 part of a visble
ongoing business, engaged in developing manufacturing, and selling brazing sheet in Nozth
Americs ¥ Consent Fine! Judgment, § IV,] Tids requirernent ignores the imporiant fact thel brazing
shart is anly one of the prodacts (28% of the tutel production) manufsctiored at Raversuood, In fact, the
proposed Fins! [udgment ignores 72% of the products mads hy this plant that is to be sold. The
plant will not survive unless the purchaser mekes a commitment t ynake and 2ef) all of the
Ravenswood produces.

The Fina! Judgment does nat require the purchaser to make s coromnitments for any length of
Hme. How long the purchassr must operate the plant is not specified. The purchaser need not
give asgurarke for snstained operation.

If the divestiture process were sllowed to proceed and if Alean is unable to find 3 putchaser
acceptable wo the Justice Department within the time allowed (120-180 days after the end of the
ender offer). o nstee will be appointed 1o mwke the sale. Consent Final fudgment, §1 IV.A
and V. Any potential purchaser truly capsble of operating the plant effectively will surely be
Iocaved during the tima allowed to Alcen. If the sale falls to the hands of a ustes, the
Ukealihood of finding an effective owner of the plant s virteally mil

The recens owners of the plant have not been able to operate it profably. Unprofitable plants
are ofien bought by purchasers who intend to sell off assets and go out of business. New
ouners might also siteropt bo avoid pension obligations undertaken by Pechiney, iis



g mrnn e HO. 898 P, 5°°°

=:FEB. 20. 2004 4:07PM4 312 SENATOR BYRD ™ Comrmonrs orrres v ed P.Ous

predecessor owners, or succesuors. The Fins) Judgment does not sufficiontly guard sgainst
these disastrous possibilities,

Einal Judgments like the one proposed in this case often fail to result in successful opersticns
afler the divestiture. A 1999 FTC Divestiture Study® found that buyers of divested assets often
leck the information necessary to carTy on the business successfully. They often do not fully
know whet assets they need to succeed in the business, or whether the assets offered by the
sellers are up t the tosk? Ammp!sbyﬁmnmfixﬂpuxchasmwmgmedinbmdngﬁmt
wt;uld identify potential buyers that might rot be capable of making and selling Ravenswood’s
other products.

Under these circomnstances, particylarly in light of the inadequacy of the Final Judgment, the
Siate of West Virginia fears that the wrgency in inding a buyer for Ravenswood will Jesd o »
s2le 2 owners who will not keep the plant apen. These real dangers make it necessary for e
Statr of West Virginia w register these objections.?

The Effect of the Acquidsition on Cempetition

Bivestiture of the Raverswood plant, part of which inchudes Pechiney's Brazing Sheet Business,
is totally nanecessary. Competition in the brazing sheet market is active now and will remam
active after the purchase of Pechiney by Alkcan, Thexe 1 soond reaser to balieva that intense
competition would continue in the brazing sheef market if Alean retained ownership of
Pechiney Rolled Products. The Pinal Judgment snd the Justice Department’s Competitive
Impact Stabernent (“CIS") fail to analyze the effect nf tha ncquisition on the maerkets for the
products of Pechiney Rolled Products other than brazing sheet

Competitors in the hrazing sheet market are, in order of market share, Alcoz, Pechiney Rolled
Products, Alcan and Corus, Alcoa obtained its pasition es the marker leader when it accaived
Alumax, which had brazing sheet produetion facilities at Lancaster, Perewsylvamin,  Alcoa has
been. uniil now, the world's lergest aluminum producer. The combinatien of Alcan and
Pechiney takes that Htle away from Alcoa. The competition between Alcoa ané@ Alcan sround
the world has been intense. and the rivalry would continue aftex this combination s formed,

PFTC ™A Saady of the Commission's Divestiture Process™(1999), somiabie o

ww O gov/onf 1999 /9908 / tndex hitre ¥ 5,

% Sex Richard Parker and David Bslic, “The Evolving Approesh o Marger Remedies,” ANTITRLUST
REPORT, May 2000 (Mafthew Bendar), 2, 9.

3 *Ore partculsr complicrtion in selling Ravenswood conld be the plant's capacity th prodoee havd allay
phute for the aerospace industry. Operating a plate mill required the suppore of # research and
devalopment tearp, sccording to Lloyd O'Carrofl of BB&T Capini]l Markets, and few coovpanies hod ihat
rapability. T North Aynerics, the only compeny in the market besides Alene and Alcan-Pechiney war
Houston-based Kaiser Alumprosm Corp.. D'Carroll enid, buk Kziver wos strupgling fo emerge from
Chapter 17 banguplcy protection and was unlikely to have B cash to inance an scquisition unless j2
succeeded in gelling off pene of ity alumine sxvets. Angle-Duich stes] and shusinure producer Corus
Graup Ple also produces platu but bas szid it intends to exit e alvminum busines.” Online Amarican
Meral Market, Qctober 1, 2008, hitp:/ / www.findartdes.com/ of dls/m3MKT /35

3111/ 108450452/ pl / areicie jheml.



WL Lk P DL e g e | HU 398 P 6&.:4

] }?FB- 20. 2004, 4197{“: 312 SENATOR BYRD GOVERNOR'S OFFICE wored P.Ouo

-

especially since Alkoa surely will xttempt to regas its standing as the world lesder in brazing
sheet producdon, g

Purchasers of brazing sheet from the Ravepswood plant and other similar facilities are Tier 7
suppliers to the sutomotive induntry. These are lszge, saphisticated Inzyers thar are capable of
negotiating favorable prices. Furthermore, they must qualify to supply the automebils
manufacturexs, and they in twmn require qualification by those whe supply them with materials
ke brazing sheet. Each Tier 1 supplier chooses suppliers of brazing sheet fram whom it will
demand qualificotion - This twans that each trasing sheet producer dpes not compemx with all
other brazing sheet sellers in seeking the busiress of a Tier 1 supplier, but at the most one o
two of the other sellers. Purchasers want b madniain at least two reliable sources. These
circumstances significantly reduce the impact of market share as a factor for analysis of the anti-
cornpetiive ffects of the propased merger.

The Justice Depsrtonent asseres in #ts CJIS that Akesn is a new “maverick™ that is using luw prices
ke gain masker share in the brazing sheet market If Alcan owmed the Pechiney Rolling Produces
plant, the Justice Department believes it would gain that macket share withoot price
corxessions. This wenld lead it to abandon its kow-price strategy, hurting purchasers whe new
enjay the benefits of Alcan’s low prices. That analysis by the Justice Department is highly
questiopable. Fixst, 2s a practical matter, Alcan is unlikely to use a [ow price strategy any longer
than necessary to goin the market share it wants. Once it gains the market share it seeks, the
low price strategy will end and purchasers will not have eny price benefit Second, Alean
shares the brazing sheet market with its arch-rival Alcsa, the major seller in the market Alon
could pot 7eise prices above Alcoa’s price, end vice versa. There is poce discipline in the
market with these two sellers vying with one ancther, Alcan’s low prices are s short-term
strategy. It is not worth the risks posed by the consent decree to requive divestiture just to get
this short term advantage. Indeed. allowing Alcan w retain the Revenswood fadlity may very
well crezte 5 precompetitive effect in that Alcos will have bo find ways to regain its “world
leader” dile. Third, the buyers of brazing sheet are large, sophisticated purchasars who are -

capeble of negotiating prices,

Tn spite of the Justice Depariment’s comcerns, Alcan would be the best pwner of the
Ravenswood plant. Among the reasens for this conclusion are these:

1. The divestiture s not necessary because competition in the brazing sheet marksty
without the divestitare weuld continue to be intense,

rR Alcan, being aggressive in its competitjon with Akon, would maximize the potential of
the Ravanswood plant better than any cther owner. Contraxy to the Justice Departonent’s
view that Alcan would not compete aggressively as owner of the Ravenswood plartt,
industry commentators believe that Alcn "could speed up the “Hxing’ of Pechiney's
Revenswoed facility now under way.™ '

3. Finding & buyer capable of maximizing the potentisl of the Ravenswood plant would be
very difficuls, if not impossible, especially in ight of the previous lack of profitabilicy of
that plant and. ins legacy cors.

* Online Meta] Center News, Avgost 2003, )
hop:/ / metskenternews.com /3003 /aup st/ inen0803 Mergor. hien (tnawnd 10/6/103)

(s o]
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4. Alcan hes the experience and facilities to make and eell all of the products of the

Ravenswood plant, not just the brazing sheet upon which the Flral hndgment focuses.

Conchasion

West Virginia proposss that the Final Judgment be modified to permit Akap to retain
ownership of the Fechiney Brazing Sheet Business and the other operatioms of Pechiney Rolled.

Produets at Ravenswood. In the alternative, West Virginis proposes that no buyer be accepted

for the Bavenswood plant that has fewer capabilities that those of Alcan, and that if the buyer
fails vo keep the plext in operation, the plant should revert to Alcan.

The current economic climate demands chat the Stute of West Virginia expend every eifart to
ensure that no jobs ave Jost 56 the resnlt of the Alcan/Pechiney wansaction. The proposed Final
Order, however, geverely threatins cur economy and places at severe risk the jobe of hundreds
of Revenswood plant employees and the Future welfare of hundreds of its retirees. The State of
West Virginiz cormot stand idly by and aliow its economy and citizens to be jeopardized. The
public interest requires that Alcan retein ownership of the plant, or, i the alwrnative, thot the
highest priority in this divestiture be given bo fnding a buyer that is at least 35 capsbla as Alcan
to operate the plant 1f such a buyer cannot be found, Alcan should be permitted to own and

operate the plant.
Very truly
T2t e

Governor Bob Wise

LA f



